Common law dower has been preserved with varying modifications in about one-half of the jurisdictions of the United States. 3 Despite modern statutory changes, nearly all of those jurisdictions recognize and protect the wife's inchoate right during marriage and permit her upon her husband's death to have dower set off in lands of which he was seised or possessed during coverture. 4 Consequently, as at common law, the husband is ordinarily not permitted to defeat his wife's dower by a conveyance or mortgage during coverture, unless she assents thereto by joining in the deed or by otherwise releasing her interest. 5 If the husband acquires property which is encumbered by a mortgage, or if the wife assents to a mortgage made after her inchoate interest has attached, different questions are presented. It seems useful, therefore, to present some of the important situations in which dower claims may arise with respect to mortgaged property and the extent to which such claims will be recognized.
At common law in England, a mortgage was treated as a conveyance creating an estate upon condition in the mortgagee. The latter's interest was defeasible upon the payment of the mortgage debt at the time specified.
Hence, after the execution of a mortgage, the mortgagee was seised of the premises, and the mortgagor was not seised and had only an equitable estate. 0 Thus, if a man executed a mortgage upon his property before marriage, or if before or during marriage he acquired property already encumbered by a mortgage, his wife was denied dower unless the mortgage were redeemed during coverture, since otherwise he lacked the requisite seisin. 7 In equity she had no claim to dower in her husband's equitable estate because equity refused to recognize dower as an incident of such estates prior to 1833.8 If the husband executed a mortgage after marriage and after his wife's inchoate right had attached to the property, her right to dower took precedence over the lien of the mortgage, unless she released her interest. 9 If she released that interest at the time the mortgage was executed, her dower was absolutely barred;"' if the mortgage were redeemed and the hus- 8. This rule was the consequence in part of the common law conception of scisin, which was confined to legal interests, and in part of chancery's refusal to step in and permit dower in equitable estates. In those equitable interests which were executed into legal interests by the Statute of Uses, dower would of course be permitted by the common law courts; but those equitable interests which were unexecuted by the Statute remained outside the iurisdiction of the courts of common law. Although chancery generally attributed to equitable estates the same incidents and characteristics which attached to corresponding legal estates, an exception was made in the case of dower, where equity declined to follow the law. After sonic initial uncertainty (see Banks v. Sutton, 2 P. Wins. 710 [1732] ) it became established that the widow of a cestui que trust was not entitled to dower in her husband's equitable estates. Chaplin v. Chaplin, 3 P. \Vms. 229 (1733) (trust); Dixon v. Saville, I Bro. C.C. 326 (1783) (equity of redemption). Apparently the reason for this holding was that so large a proportion of estates in England was tied up in trusts, on the assumption that dower did not attach to equitable estates, serious confusion would have resulted from permitting dower in such estates. This explanation is effectively stated by Lord Rcdcsdale in D'Arcy v. Blake, 2 Sch. & Lef. 387, 389 (1805). Cf. 2 BLACKSTONE, COMMIENTARIFS *337, to the effect that trust estates were not subject to dower "more from a cautions adherence to some hasty precedents than from any wellgrounded principle." Milaitland offers a different explanation, namely, that "dower had become an intolerable nuisance; when once dower had attached it could not be got rid of without a fine." MAITLAND, EQurrY 114 (1929) . No doubt dower was an impediment to the free alienation of land; but although dower might be a nuisance to the husband's heir or transferee, it was far from being a nuisance to the widow who enjoyed it.
Lord Mansfield pointed out in the mid-eighteenth century that the refusal of dower in equitable estates was not based on reason but had come about because the prior "wrong determination had misled in too many instances to be now altered and set right." Burgess v. Vheatc, 1 \V. BI. 123, 160 (1759 band regained seisin, her inchoate right again attached to the property;"' if the mortgage were foreclosed, she had no interest in the surplus proceeds of the sale.
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Logically, the widow of the mortgagee, who had seis:ii of the land in question, would be entitled to dower, but it was established at an early date that she had no dower rights therein unless the estate of her husband had become absolute by breach of the condition of the mortgage.' a Whether this was so because the mortgagee's seisin was not considered "beneficial", 14 or whether it was for the more practical reason that chancery would not compel a wife to release her inchoate dower in the event that she refused to join with her husband in the reconvevance to the mortgagor,' the early cases do not make clear. It may be suggested that since the mortgagee's interest was an estate subject to a condition subsequent, his wife's inchoate dower or her estate of dower after assignment would be defeasible upon the same terms as her husband's.16 Whatever the reason, the rule which denied dower to the wife of the mortgagee was both sensible and practical. That rule is clearly accepted as law in this country 7 and has been incorporated into the statutes of several states.". The view that the mortgagee is the legal owner of the mortgaged property still obtains in several jurisdictions in this country.' 9 In such "title" jurisdictions the mortgagor is therefore considered the owner of an equitable interest, and accordingly he has no legal seisin. However, the rigor of the conceptual reasoning of the common law cases gave way at an early date to considerations of policy favorable to the mortgagor's widow. It was recognized that the mortgagee's claim under the conveyance was for purposes of enforcing his lien and therefore that the husband's "equitable" interest might sensibly be considered for many purposes a legal ownership. As stated in an early Massachusetts case, the mortgagor's interest is a legal estate "against all but the mortgagee and those holding under him." 13. PARK, DOWER *100. Because the dower of the mortgagce's wife attached upon breach of condition, it was at one time the practice of the English conveyancers to unite a third person with the mortgagee, so that a joint seisin might be created and thus prevent the mortgagee's wife from acquiring a right of dower. Ibid. 14. One of the requisites for dower was that the seisin be beneficial. I SCRIBNER, DOWER 278-279 (2d ed. 1883) and authorities there cited. Hence, a woman was not entitled to dower in an estate to which the husband had held a bare legal title, for example, property held by him in trust. Noel v. Jevon, 2 Freem. C. 43 (1678). Lord Hardwicke seems to have regarded a mortgage as similar to a trust, for this purpose. has been widely held, therefore, that the. mortgagor's wife is entitled to dower in property encumbered by a mortgage before marriage, subject only to that prior mortgage. 2 ' The same reasoning has been used to permit a wife to claim dower in her husband's equity of redemption when the mortgage has been executed during marriage with her joinder.
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Her right in this latter situation has sometimes been put on the ground that by her joinder she has released her dower only in the interest conveyed to the mortgagee.
2 3 In other jurisdictions adhering to the English "title" view, the widespread acceptance of a rule that dower attaches to equitable interests 2 4 has enabled courts to give the widow dower in her husband's equity of redemption.. In most jurisdictions in the United States, a mortgage is regarded merely as a lien for securing a debt, so that, upon the execution of a mortgage, the legal title remains with the mortgagor." ' Where this doctrine prevails, the wife of the mortgagee is clearly not entitled to dower, since her husband never had seisin.
2" If the husband executes a mortgage on his property before marriage, or if, before or during marriage, he acquires property already encumbered with a mortgage, his wife's inchoate dower will attach to such property as against all but the mortgagee and those claiming under him.
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If the husband executes a mortgage during coverture, his wife's right of dower is of course superior to the claims of the mortgagee,' unless she releases her inchoate right by joining in the mortgage. 23. Bell v. Bell, sutpra note 22. 24. 1I the United States, the English rule was never widely accepted, and today there are only a few jurisdictions in which dower is not permitted in most forms of equitable estates of inheritance. The early American cases are considered in I SCRIBNER, DOWER 399-407 (2d ed. 1883). Frequently, dower in equitable estates has been limited to those which the husband owned at death, apparently because of a recognition that dower is a clog on marketability. In about one-half of the jurisdictions which retain dower substantially in its common law form there are statutes which deal with the matter in whole or in part (see 3 VERNIER, AMERICAN FAMILY LAWS 376-77, 380-93 [1935] in the latter event, the wife is entitled to dower, but her claim is subiect to the rights of the mortgagee and those claiming under him.
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Although she cannot assert her dower against the mortgagee under these circumstances, she is permitted in equity to redeem the mortgage before forcclosure*-(or after foreclosure when permitted by statute or court decree)-" and thus to secure her right to dower in the entire property. By statute in many jurisdictions the widow is permitted to claim dower "as against every person except the mortgagee and those claiming under him." 3 4 Thus, today, she will generally be permitted to claim dower in property subject to a preexisting mortgage, or subject to a mortgage subsequently executed with her joinder, as against all except the mortgagee and those claiming under him.
In those jurisdictions which restrict dower to lands of which the husband was seised at death, or which have otherwise effectively abolished the wife's inchoate right, her interest is subject to all liens created by the husband, unless in fraud of dower. Elsewhere, when the husband pays off the mortgage debt or redeems the property, the dower of his wife reattaches to the entire property.'
The result is the same when payment is made for or on behalf of the husband during his lifetime, 36 or if the debt is paid by his personal representative after his death.:
' -Vhen a husband buys realty during coverture and gives back to the vendor a purchase money mortgage by way of security, the mortgage lien is superior to his wife's dower nearly everywhere, whether or not she joins in the giving of the mortgage.3
The older cases justified th.s result by resorting to the rule that a transitory or instantaneous seisin is insufficient to support a claim to dower, 3 " and that doctrine is sometimes expressed in judicial decisions today.
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Modern cases reach the same result, holding, however, that the wife is entitled to dower subject to the mortgage lien. The purchaser, in other words, is not regarded under those modern cases as taking title to the property, which he thereafter encumbers, but as taking 31 the title charged with the encumbrance. 41 Thus, his wife's dower is limited to the interest wbich he actually acquired. The same rule has been applied when, pursuant to an antecedent agreement, a mortgage is given to a third party who has supplied funds in payment for the property. 42 However, if the mortgage is to prevail over the dower of the mortgagor's wife, when she does not join in the execution of the mortgage, it must appear that the mortgage was given to secure the purchase price of the realty. 4 3 In many cases, especially in jur.sdictions which follow the "title" theory of mortgages, an additional requirement is laid down, namely, that the mortgage be given back by the purchaser immediately upon receiving his deed to the property and as part of the same transaction . 4 When there has been a considerable delay in the giving back of the mortgage, the doctrine of instantaneous seisin cannot of course be used. Courts recognizing this requirement frequently find a reason for holding that a mortgage is superior to dower, as, for example, by extending the meaning of the "same transaction".
.
In jurisdictions which recognize an implied vendor's lien for the purchase price, 46 superior to dower, there would seem to be no valid reason why the subsequent execution of a mortgage for the purchase price in which the wife does not join should not be considered superior to dower on the ground that the subsequent mortgage was merely a reduction to writing of the rights of the parties. Thus, for a purchase money mortgage to be superior to dower, it is not always necessary that the mortgage be given back immediately to the grantor or other person advancing the purchase price. It is sufficient that the husband has either contracted with the seller, or a third party who supplied the purchase money, to execute and deliver a mortgage, or that under the local law the purchaser's interest in the property is subject to a vendor's lien to which the dower of the purchaser's wife is subject. The rule that dower is subordinated to a purchase money mortgage is expressly incorporated into the statutes of about two-thirds of the jurisdictions in this country which substantially retain common law dower,1 7 41. Warren Mortgage Co. v. Winters, 94 Kan. 615, 146 Pac. 1012 (1915 and several of them provide that the same priority shall be accorded the implied vendor's lien."' If the wife has not joined in the execution of the mortgage, or if her interest is not otherwise subordinated thereto, she is of course entitled to her dower as against all transferees of the mortgagee. If she has joined in the mortgage, which the mortgagee thereafter assigns to a third party, she cannot recover her dower against such assignee in the normal ease; 9 but in certain situations if the mortgagee assigns the mortgage to one who is under an obligation to pay the mortgage debt, the widow has been held to be entitled to her dower as against such assignee."
If, after the execution of the mortgage in which his wife has joined. a mortgagor conveys the property to a third person by a deed in which his wife does not join, difficult questions may arise when the mortgage is paid off by the husband's grantee. In this situation, if the grantee did not expressly assume the mortgage, it is usually held that upon the husband's death his wife's dower is limited to the equity of redemption, despite the fact that the mortgage has been satisfied. " The grantee is deemed by his payment to have acquired the mortgagee's interest which was not subject to dower, and therefore the widow's dower will be limited to the mortgagor's equity of redemption in which she did not release her dower." This result is clear if the grantee took an assignment of the mortgage when he paid the debt, 53 but some question has arisen as to whether, if he does not take an assignment, the dower of the grantor's wife reattaches to the property. Some jurisdictions have held that her dower does reattach free and clear of the mortgage. 5 4 Elsewhere, where the question has arisen, it has been held that the doctrine of equitable subrogation applies and that the purchaser will be regarded as holding the mortgage exactly as the mortgagee held it. ' ' In this situation it is said that the grantee has acted for his own benefit, not because he had contracted to pay off the mortgage, and he is therefore subrogated to the position of the mortgagee to whom he pays the debt. 5 ; If, on the other hand, the grantee expressly assumes the debt at the time of the conveyance, it is usually held that he becomes the primary debtor and the mortgagor is liable as surety.-", Therefore, when he subsequently pays off the debt, he is paying it pursuant to an obligation to the husband to do so, and consequently the wife's dowcr will be restored.;
The purchaser of mortgaged land is well advised to obtain a full and valid release from the wife, best accomplished, perhaps, by advancing to the vendor sufficient money to pay off the existing mortgage, taking a deed to the then unencumbered premises from both husband and wife, and refinancing, if necessary, on his own.
A married woman appears generally to have the right to redeem her husband's land from a mortgage during his lifetime, whether or not the encumbrance is paramount to her dower. 5 11 However, the right to redeem does not mean that the mortgagee can be compelled to accept payment on part of the mortgage debt and to surrender a proportionate interest in the estate. 60 Foreclosure proceedings against her husband to which she was not made a party have been held to leavc this right unimpaired. 61 Where the wife is joined in the foreclosure proceedings, her dower and her right to redeem are, in the absence of irregularities, extinguished, 62 unless there is a statutory period within which she or her husband may redeem and one of them does redeem in that period. ' In If her husband dies before foreclosure of a mortgage superior to dower, the widow may redeem because she is entitled to have her dower set off." At common law the heirs, as successors-in-interest, might also redeem; 5 and therefore a problem of contribution arises when both the widow and the heirs attempt to assert their claims to the land. If the heirs pay off the debt, it has been held that the widow seeking dower in the mortgaged her benefit and to remain intact during the joint lives of herself and her husband. 76 Such provision is expressly authorized under the statutes of Kentucky, Virginia and West Virginia. 7 " More generally it is held that if the foreclosure takes place in the husband's lifetime, the surplus is personal property which belongs to the husband free of his wife's inchoate dower. 78 In jurisdictions where the wife or widow is permitted to claim dower in the surplus, her share is ordinarily estimated on the basis of the surplus alone. 79 In others, by statute 80 or decision,"' she is entitled to so much of the surplus as represents her dower in the entire property. The reasoning of these decisions is that, since her release was given to the mortgagee and since his claim has been satisfied out of the proceeds, dower takes precedence over the claims of all other persons. 8 2 A few states have extended her right even further and have not confined her to the surplus proceeds. In such jurisdictions it has been held that she is entitled to dower in the full value of the entire property on the ground that, having mortgaged her separate property for her husband's debt, she has the right of a surety against him and may require that, to the extent that her dower has been reduced by the husband's failure to pay off the mortgage debt, it shall be made up from his other property. 83 This reasoning is not wholly convincing. Although the wife's inchoate right is regarded for many purposes as a protected interest, she is not regarded as having such a separate estate as she can convey, mortgage or otherwise encumber. Moreover, the effect of the surety doctrine, it is submitted, is virtually to negative her release as to all except the mortgageea result which is inconsistent, from the standpoint of heirs and creditors. with the effect of a release in an absolute conveyance during coverture. The surety doctrine has accordingly been rejected in most states. 8 4 Where that doctrine is recognized, it can be explained rationally only in terms of a policy favoring dower above most other interests.
